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INTRODUCTION

Intellectual property rights (IPR) are the properties that the product of human Intellect.! These
properties when recognized are crucial in protecting cultural, economic, and intellectual assets of
individuals as well as communities in the era of globalization and commercialization of indigenous
resources? this is very much required to protect the Traditional Knowledge being protected by our
forefathers and their forefathers.®> Some Important IPRs like Geographical Indications (Gls),
Trademarks (TMs), and Traditional Knowledge (TK) stand out as instruments that safeguard not only
economic interests but also the heritage, identity, and collective rights of communities.* We can see
that Gls and TMs primarily serve commercial and brand protection purposes but the TK is more
concerned in protecting the generational wisdom of indigenous communities which requires a unique
legal framework for preservation and some sort of equitable benefit-sharing.® The interplay between
these Intellectual Properties and their subsequent rights raises significant legal, economic, and ethical
questions, particularly regarding ownership, enforcement, and compatibility under domestic and
global legal frameworks.®

GEOGRAPHICAL INDICATIONS (GIS) AND THEIR ROLE

A Gl is a type of property which is been recognized as an intellectual property right. Protects products
originating from a definite geographical region and by that can be attributed their exclusive qualities,
reputation, and characteristics due to originating in that definite Geography. The TRIPs’ defines Gls
and mandates their protection to prevent misuse and unfair competition. In India, Gls are governed by
its own statute® governing GI, which grants rights to producers which are exclusively granted to them
when they are registered as Gl products Authorised Users or Producers, e.g., of such Gl are Kadaknath
Chicken, Pashmina Wool, Mysore Sandalwood, Bhasoli Paintings, Gond Art, Madhubani Paintings

1 W.R. Cornish, Intellectual Property: Patents, Copyright, Trademarks and Allied Rights 4 (Sweet & Maxwell, London, 5th
edn., 2003).

2 peter Drahos, A Philosophy of Intellectual Property 15 (Dartmouth Publishing, England, 1996).

3 The Biological Diversity Act, 2002 (Act 18 of 2002), s. 3.

4 S.K. Verma and Raman Mittal (eds.), Intellectual Property Rights: A Global Vision 38-42 (ILI, Delhi, 2004).

5 Upendra Baxi, “Intellectual Property, Globalization, and Traditional Knowledge”, 31 Journal of Indian Law Institute
121 (2007).

5 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge
Protection Framework 5 (WIPO, 2020).

7 Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement, 1994, under the World Trade Organization
(WTO).

8 The Geographical Indications of Goods (Registration and Protection) Act, 1999.
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etc.’

The main importance of the Gls lies in their economic and as well as in their cultural worth. They ae a
key factor in enhancing the marketability and global recognition of traditional products. Furthering
that they ensure rural development, employment generation, and fair-trade opportunities.!® However,
challenges such as counterfeit products, enforcement difficulties, and lack of awareness among local
producers remain one of the main impediments in getting the full benefits of Gls.**

TRADEMARKS (TM) AND THEIR ROLE

A (TM) is a distinctive sign, symbol, or logo used by businesses to distinguish their goods or services
from competitors. It is very different from Gls, which are communal rights granted to producers from
a distinct and definite region. Trademarks provide restricted individual ownership. And it is pertinent
for businesses to establish brand identity and commercial goodwill.2 In India, trademark protection is
governed by the statute law which is sui generis®®, which grants the companies to register and protect
distinctive signs, including words, logos, and certification marks.'*

The interplay between Gls and TMs has been a subject of legal contention. There are few cases where
corporations have attempted to trademark a geographical names or traditional products. This has
restricting local producer access to their generational wealth which is very against the notion of equity
and parity in commerce. This is best exemplified in Basmati Rice dispute, where U.S. company
RiceTec Inc. claimed a trademark for "Basmati" for its lab grown rice varieties. Which did prompt a
legal battles over cultural misappropriation and Gl protection.® Similarly, conflicts have been in
limelight where the use of names like ‘Champagne’ ‘Darjeeling’, ‘Feta Cheese’ etc. have highlighting
the tension between trademark-based private rights and community-based Gl rights.®

TRADITIONAL KNOWLEDGE (TK) AND ITS ROLE

A (TK) refers to the collective intellectual heritage of indigenous and local communities. Which
encompasses medicinal practices, agricultural methods, legends, expertise, crafts, and certain skills
etc.}” Unlike Gls and trademarks, which are well-established within intellectual property Regime TK
lacks a comprehensive global legal reach. Also, mechanism for protection, leading to widespread
biopiracy, misappropriation, and commercial exploitation are also lacking.®

India has attempted to protect TK through its own law with respect to TK,'® which controls access to
biological resources and associated traditional knowledge. And thereby ensure equitable benefit-

9 Government of India, Geographical Indications Registry Report 2023, available at: http://www.ipindia.nic.in (last
visited on Mar 2, 2025)

10 Supra Note 4.

11 Manual Of Geographical Indications Practice and Procedure available at
https://ipindia.gov.in/writereaddata/Portal/IPOGuidelinesManuals/1_31_1 manual-of-geographical-indications-practice-
and-procedure.pdf (Last Visted on Feb 3,2025)

12p, Narayanan, Law of Trade Marks and Passing Off 112 (Eastern Law House, Kolkata, 2004).

13 Trade Marks Act, 1999.

145, 18. The Trade Marks Act, 1999 (Act 47 of 1999),

15 Editorial, “Basmati Battle: A Victory for India?”, The Times of India, Jan. 25, 2002.

1%Upendra Baxi, “Global IP Conflicts and GI Protection”, 30 Journal of Indian Law Institute 89 (2005).

17

18 Jutta Brunner, Enforcement Mechanisms in International Law and TK Protection, in Ulrich Berlin, Peter-Tobias Stoll,
et.al. (eds.), Ensuring Compliance with Multilateral Environmental Agreements 1-24 (Martinus Nijhoff Publishers, 2006).
1 The Biological Diversity Act, 2002(Act 18 of 2002).
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sharing with indigenous communities.?® Also, India has established initiatives like the Traditional
Knowledge Digital Library (TKDL). They have been instrumental in preventing patent-based
misappropriation of indigenous medicinal practices. Best exemplified by controversial Neem and
Turmeric patent cases in the United States and Europe.?* TK protection still remains fragmented and
inconzszistent which is necessitating a synchronized legal framework that aligns with Gls and trademark
laws.

INTERPLAY

A Gl is a notice of a definite product having been produced in a particular place. Under Geographical
Indications (Registration and Protection) Act, 1999 a Gl has been defined? as: Gl in respect to goods
means an indication which identifies such good as agricultural goods, natural goods or man-made
goods as originating or manufactured in the territory of a country, or region or locality in that territory,
where a specified quality, reputation or other uniqueness of such goods is essentially attributable to its
geographical location and in case where such goods are man-made goods one of the activity of either
the production or of processing or preparation of goods concerned takes place in such locality , region
or territory as the case may be.?*

As trademarks (TM) they are also indications as to source but unlike TMs they are not an exclusionary
propriety rights?®, nevertheless exclusionary vis-a-vis others at large, are collectively usable by
producers of a particular area®®, Gls are also better for echoing the communal sense, as it brings forth
on its location and method of production.?’ It is unimportant whether the producer? is 2°an organized
corporation or a single individual. Gl are geographically certain, determined, delimited and recognized
which in core protects traditions and are not easily transferable as in case of trademarks. The consumer
has faith in the quality of the product of a specific region e.g. Indian GI goods such as The Moirang
phee of Manipur, the blue pottery of Rajasthan, Sonnpapdi of Nagpur, Alphanso mango of Ratnagiri,
Blue pottery of Rajasthan, Chillies of Kolhapur, The Nagpuri sangtras and even herbs like turmeric,
Curcuma longa- a medicinal herb and condiment, Neem a plant having medicinal property, Basmati
which is aromatic rice of India, etc. Recently Bihar’s Shahi lichi, Recently, Kadaknath chicken of
Jhabua district of Madhya Pradesh and craft forms from Telangana; Alidabad Dhokra and Warrangal
Dhurries have been given Gl tag.*

Traditional knowledge (hereinafter referred as TK) is collective knowledge. Sometimes, due to the
parallel development or due to the exchange of knowledge, communities with similar ecosystems have

20 Traditional Knowledge Digital Library (TKDL), available at: http://www.tkdl.res.in (last visited on Mar. 2, 2025).

2! Government of India, Report on Biopiracy and Traditional Knowledge Protection 17 (Ministry of Environment, 2019).
22 WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge Protection
Framework 5 (WIPO, 2020).

23 Section 2(1)(e) of GI Act.

24 Manu Luv Shahalia, Perspective in Intellectual Property Law, p 1 (Universal law publishing Co. Pvt. Ltd Delhi 2003)
255, 2(1) (zb) The Trade Marks Act, 1999 (Act 47 of 1999),

% David Downes, “How Intellectual Property Could Be a Tool to Protect Traditional Knowledge”, 25 Colum. J. Envtl. L.
253 (2000) at 254-257.

275, 21 The Geographical Indications of Goods (Registration and Protection) Act, 1999 (Act 48 of 1999).

28, Section 24 of Indian Act Prohibits the assignment, transmission, licensing, pledge, mortgage etc of a Gl

25 Michael Halewood, “Indigenous and Local Knowledge in International Law: A Preface to Sui Generis Intellectual
Property Protection”, Available at http://www.lawjournal.mcgill.ca/userfiles/other/7355599 44. Halewood.pd (visited on
12 August, 2018).

30 Government of India, Recent Gl Registrations in India (2023), available at: http://www.ipindia.nic.in (last visited on
Mar. 2, 2025).
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the same or similar knowledge. For those indigenous or local communities that did not have a written
tradition, TK takes the form of stories, songs, folklore, proverbs, cultural values, beliefs, rituals,
community laws, local language, culinary recipes and agricultural practices, including the
development of plant species and animal breeds. The individuals that form part of the communities are
not the owners but only titleholders of the knowledge. It is extremely difficult to determine with
accuracy which communities are rightful owners of certain knowledge or the relationship between
individuals with community and TK. The TK is tradition based literary, artistic or scientific works,
performances, inventions, scientific discoveries, designs, marks names, and symbols; undisclosed
information, and all other tradition-based innovations and creations resulting from intellectual activity
in the industrial, scientific, literary, or artistic fields.’® TK on plant genetic resources embodies
information, skills and practices about the healing and nutritional propensities of certain plants passed
from one generation to the next. This first category of TK is representative for all other TK; because it
relies upon a sustainable use of genetic resources. It subscribes to an equitable but sustainable access
of human kind to genetic resources and informs about the value and diversity of genetic resources,
namely the need for preservation for future generations. It thereby manifests a measure of respect for
the diversity of nature and is committed to sustaining the life cycles of growth.®The World Health
Organisation (WHO) estimates that 25% of “modern medicines are descended from plants first used
traditionally”. Such traditional medicine or ethno medicine as it is also called, not only involves ethno
pharmacology, but also the knowledge of how to set broken bones or to spiritually heal psychological
disorders. The WHO programs seek to strengthen the role of traditional medicine in developing
countries by integrating Traditional medicine into national health care system, increasing access to
Traditional medicine information and ensuring an appropriate, safe and effective use of Traditional
medicine.®® Some traditional medicines are used as inputs in biomedical research, suggesting that they
may constitute a source of income not just as drugs in themselves but as the sources of chemical
substances forming the basis of new pharmaceuticals. Indeed, traditional communities have already
been responsible for the discovery, development, and preservation of a tremendous range of medicinal
plants, health giving herbal formulations, agricultural and forest products, and handicrafts that are
traded internationally and generate considerable economic value but not for those communities. It
seems that protecting TK has the potential to improve the performance of many developing country
economies by enabling greater commercial use of their biological wealth and increasing exports of TK
related products.®*A number of cases relating to traditional knowledge have attracted international
attention. As a result, the issue of traditional knowledge has been brought to the fore of the general
debate surrounding intellectual property. These cases involve what is often referred to as Biopiracy.
Biopiracy has emerged as a term to describe the ways that corporations from the developed world free
ride on the genetic resources and traditional knowledge and technologies of the developing countries.
‘Bio-pirates’ are those individuals and companies accused of one or both of the following acts: (i) the
misappropriation of genetic resources and /TK through the patent system; (ii) the unauthorized

31 Intellectual Property needs and expectations of Traditional Knowledge holders,WIPO Report on Fact finding Missions
on Intellectual Property and Traditional Knowledge (1998-1999) available at
http://www.wipo.int/tk/entk/ftm/report/final/pdf/partl.pdf.WIPO. (visited on 22 July,2018)

%2 Dutfield, “Protecting Traditional Knowledge and Folklore: A Review of Progress in Diplomacy and Policy formulation”,
UNCTAD/JCTSD capacity Building Project on Intellectual Property Rights and Sustainable Development, Draft (October
2002), available at http://www.ictsd.org/unctadictsd/doc (visited on 25 August,2018)

33 WHO Information Office, ‘WHO Launches the First Global Strategy on Traditional and Alternative Medicine’, Press
Release WHO/138 of 16 May 2002, available at http://www.who.int/inf/en/pr-2002- 38.html. (visited on 27 August,2018)
3 Ibid.
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collection for commercial ends of generic resources and /or traditional knowledge. The examples of
turmeric®®, neem and ayahuasca illustrate the issues that can arise when patent protection is granted to
inventions relating to traditional knowledge which is already in the public domain. In these cases,
invalid patents were issued because the patent examiners were not aware of the relevant TK. In
another example, a patent was granted on a plant species called Hoodia. Here, the issue was not
whether the patent should or should not have been granted, but rather on whether the local people who
had nurtured the TK underpinning the invention, were entitled to receive a fair share of any benefits
arising from commercialization. Partly as a result of these well —known cases, many developing
countries, holders of traditional knowledge, and campaigning organizations are pressing in a multitude
for traditional knowledge to be better protected.3®

DOHA DECLARATION AND TK

While the TRIPs agreement of 1994 is silent on traditional knowledge, the Doha Declaration of 2001
introduces TK as an item for work on intellectual property. The Declaration notes that while the TRIPs
council “must examine the relationship between the TRIPs agreement and traditional knowledge and
legends particular to this very place, and other relevant new developments”. It must do so by taking
into account the development dimension. The WTO’s developing country who are members as well
intend to ensure that developed countries will, by being called upon to recognize TK, give more
consideration for these developing countries needs in providing an effective Intellectual Property
Rights protection consistent with the TRIPs. It seeks to increase the demand in both developing and
industrialized countries for traditional crops and products.*’

GIs relates to a “place names”, which stand for the quality and locality of a product and so provide for
a responsibility for a place and region, they contrast with some anonymous identity, global non-
exclusionary mass production®. The priority principle is First in Time, First in Right, which resolves
the conflict between Trademarks and Gls. It says that a validly registered prior mark should prevail
against a later GI and vice-versa. As with words describing qualities of the goods or services, the
legitimate interest of the other traders, present and future, dictates that no other person should acquire
exclusive rights in geographical name without convincing evidence that the name has been
appropriated to trade mark purposes by actual use. In windsurfing Chiemsee v Huber®, the ECJ refuse
to confine the scope of this objection to the case where there is a real, current, or serious need to leave
the mark free for the use of others. Rather if the relevant in all the particular circumstances, would or
could later take use of name to indicate or signify the locality from which goods come, or in which
they were conceived or designed, the objection to registration must in principle arise. Thus ‘chiemsee’

3 The turmeric case was a landmark case as it was the first time that a patent based on the traditional Knowledge of a
developing country had been successfully challenged.

3BWTO, Committee on Agriculture, special session, agreement on agricultures, proposal by Nigeria, WTO document
G/AG/WI/130 of 14 February 2001 available at https://www.wto.org/english/Tratop_e/agric_e/ngw130_e.doc (Visited on
30 August,2018).

37 Cottier, T., The case for Protecting Traditional Knowledge and Geographical Indications in Agricultural

Trade, World Trade Institute, University of Bern, Working Paper, 2003, p.371-373.

3 WTO, TRIPs: Geographical Indication — Background and the current situation, Geographical Indications on 26th
February 2004 available at http://www.wto.org/english/tratope/TRIPse/gibackgrounde.htm. (Visited on Feb 12
september,2025)

39 Windsurfing Chiemsee v Huber (1999) E.T.M.R. 690.
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for clothing was open to objection, since the Chiemsee is a large and well-known lake in Bavaria*.
Applying the case in UK context the appointed person found the registered mark “Nordic” for the
goods made of wood was not capable of distinguishing without proof of acquired distinctiveness and
upheld its removal from register.**In addition the geographical word must not be allowed to mislead
the public over where the goods or services come from: a company with no business in Switzerland
could not therefore register “Swiss Miss” for its chocolate products.

INTERPLAY AND LEGAL CHALLENGES

The legal interface between Gls, trademarks, and TK presents several challenges:

1. Conflict between Gls and Trademarks which is better understood by cases where corporations or
foreign entities trademark geographical names, restricting traditional producers' access to their
own cultural heritage.

2. Lack of Direct TK Protection in current IP laws flops to fully recognize TK as an independent
right and often requiring Gls or patent-based protection mechanisms for its overall enforcement.

3. International Enforcement Issues like enforcement under TRIPS, WIPO, and national laws
provides the enforcement of these rights varies across jurisdictions by difference in implication
and not addressing the local needs is leading to legal disputes and inconsistent protection.

Understanding the legal interplay between Gls, TMs, and TKs is very pertinent for ensuring fair

economic benefits, protecting indigenous rights, and preventing commercial misappropriation or

falsification. Even though every form of IP protection serves a distinct purpose. There is need for legal
harmonization which is essential to balance commercial interests, cultural identity, and community
rights in the global intellectual property regime.

%0 Cornish, Llewelyn and Aplin,” Intellectual Property: Patent, Copyright, Trademarks And Allied Rights”, Para.18-
25(Akash Press, New Delhi, 71" Edn,2012).

41 S.Thorley, QC In Nordic Sauna’s TM (2002) E.T.M.R. 210.
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